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February 13, 1976 


The Hon. Robert K. Andras 

Minister of Manpower and Immigration 
House of Commons 

Ottawa, Ontario. 

KIA 0A6 


Dear Mr. Minister: 


At your request the Advisory Committee has undertaken a review of the Unemployment 
Insurance Appeal System and our unanimous report and recommendations accompany this 
letter. 


In the course of this study, members of your Committee had occasion to meet officials of 
the Commission in large and small communities from coast to coast. In addition, we 
discussed the program with a significant number of members and chairmen of Boards of 
Referees and with a variety of interest groups. 


As a consequence, we trust that we are better informed advisors and that our recommenda- 
tions on this and other matters will reflect our heightened awareness. If our recommenda- 
tions concerning the appeal system are not dramatic, it is because we are convinced the 
existing system is fundamentally sound although capable of some improvements, chiefly 
with respect to procedural delays and, to a lesser extent, quality of decisions at the earlier 
stages of appeal. 


In submitting our report we cannot hope to identify all of those to whom we are indebted for 
their kind assistance but mention should be made of Messrs. D. Cuddy and C. Fortier whose 
years of experience with the Commission before their retirement enabled them to provide 
us with invaluable advice and counsel. 


222 Nepean Street 222, rue Nepean 
Ottawa Ottawa 
KIA OJ5 K1A OJ5 


We would also like to thank our former Chairman, now Judge Anatole Lesyk, for his 
contribution to the study. We hope that our report is worthy of his deep and continuing 
belief in the value of our work, and that you will find it helpful to your own deliberations. 


Sincerely, 


Co-Chairman: nae 


Md sombre 


G.H.Durocher 
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Members: 
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W. J. McNally 
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THE UNEMPLOYMENT INSURANCE APPEAL SYSTEM 
A REPORT BY 
THE UNEMPLOYMENT INSURANCE ADVISORY COMMITTEE 


PREAMBLE 


The Unemployment Insurance Advisory Committee is independent of the Unem- 
ployment Insurance Commission. It is composed of a Chairman and not less than 
six, nor more than eight members. The Chairman and members are appointed by 
the Governor in Council to hold office during pleasure. The selection of members 
is made after consultation with organizations representative of workers and 
employers with an equal number of appointments from each source. 


The function of the Committee is to review from time to time, as it deems 
appropriate or advisable, the operation of the Act, the state of the Unemployment 
Insurance Account, the premium rates, the adequacy of coverage, benefits and any 
other matter relating to the provision of unemployment insurance in Canada. The 
Commission may, from time to time, refer to the Committee for consideration 
any matter relating to the Act as it sees fit while tne Governor in Council has the 
authority to direct the Committee to investigate and report upon any matter 
relating to unemployment insurance which it deems expedient. 

PURPOSE OF THE STUDY 

The present study derives from a request by the Honourable Robert Andras, 
Minister of Manpower and Immigration. In May-1975, Mr. Andras wrote to the 
Committee as follows: 

. . .'I would request that the Committee commence a review of the Unemploy- 
ment Insurance Appeal System as soon as possible. . ." 


The Advisory Committee was thus asked to review the present Unemployment 
Insurance Appeal System as follows: 


1. To evaluate the effectiveness and efficiency of the present appeal system 
(a) By reviewing: 
(i) The legislative provisions that established the appeal system; 
(ii) The purpose of the appeal system; 
(iii) | The basic principles of operation; 
(iv) Selection criteria for Chairmen; 
(v) Selection criteria for panel members; 
(vi) Method of appointment of Chairmen; 
(vii) Method of appointment of panel members; 


(viii) Training of Board members; 


Il 


(ix) | Appeal procedures; 
(x) Statistical data concerning the appeal system. 


(b) By comparing 


The Unemployment Insurance Appeal System with similar systems in 
Canada. 


2. To recommend amendments to the present appeal system to improve its 
efficiency and/or effectiveness while maintaining its accessibility and 
impartiality. 


' 3. To recommend amendments to the Commission's policies and procedures 


regarding the appeal system to improve its efficiency and/or effectiveness. 


This review did not include the appeal procedures involving coverage and 
contributions as provided in Part IV of the Unemployment Insurance Act as this 
part is the responsibility of the Minister of National Revenue. Therefore our 
recommendations do not include any changes in the procedures as presently set 
out in this part of the Unemployment Insurance Act and Regulations. 


METHODOLOGY 


In order to effectively fulfill its mandate, the Committee decided that it must 
become more familiar with the appeal system. This was done by studying reports 
submitted by the Commission and the research group appointed to assist in this 
review and by attending hearings of the Umpire and various Boards of Referees. 
The most significant insights were obtained through an organized series of in- 
depth discussions with chairmen and panel members of Boards from Metro 
Toronto, Metro Montreal, St-Jér6me, Joliette, Metro Vancouver, Edmonton, 
Saskatoon and Regina, Winnipeg, Timmins, Sudbury and North Bay, Rimouski, 
Riviére-du-Loup, St. John's, Gander and Cornerbrook, Halifax and Sydney, and 
Moncton, Saint John and Bathurst. Submissions containing observations and 
recommendations in respect of the appeal system were received from Trade Union 
and Employer Organizations through their related members of the committee, a 
brief was also received from the Commission. Interviews were also held with the 
Chief Justice of the Federal Court of Canada, officers of the Law Reform 
Commission, senior officers of the Commission, some of the Umpires and the 
Registrar. 


In the light of its research and activities, the Committee decided that the review 
should deal with the appeal process from the time the Insurance Agent imposes a 
disqualification and/or disentitlement with respect to a claim up to and including 
an appeal to the Umpire. In addition the legislative provisions establishing the 
appeal system, the selection criteria for chairmen and panel members, the method 
of appointment and the training programme were also included in the review. 
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THE UNEMPLOYMENT INSURANCE APPEAL SYSTEM 


Persons applying for unemployment insurance benefits have certain rights under the 
Unemployment Insurance Act provided they fulfill anumber of conditions. One such 
right provides for reconsideration of those decisions which are unfavourable to them 
- aright which is realized through the Unemployment Insurance Appeal System. 


The appeal system is effectively composed of three levels: 


i) 


ii) 


The Insurance Agent 


When a claim for benefit is presented, it is adjudicated by Insurance Agents, to 
whom the Commission has delegated, under Section 14(2) of the Act, the 
authority to decide whether or not benefit is payable. 


If benefit is not payable, the claimant is so notified by the Agent and advised 
that he is entitled to appeal to a Board of Referees within 30 days of receiving 
notification of the decision. The claimant is also advised of the manner in which 
the appeal is to be prepared, the information which it should contain and where 
it is to be filed. Should the claimant wish to appeal, he so notifies the Insurance 
Agent who reviews the appeal for completeness and clarity and, where neces- 
sary, seeks additional information from the parties concerned. 


The Agent then re-examines the case to determine whether the original decision 
should stand, be amended or rescinded. If no change is warranted, or if the 
original decision is simply modified, a submission to the Board of Referees is 
prepared by the Insurance Agent setting out the relevant facts together with any 
information submitted by the claimant. If, however, the Insurance Agent 
reverses his earlier decision and allows the claim, no further action is required. 
Thus, he is, in effect, the first level of the appeal system. 


Obviously this first level of appeal is very important in that the manner in which 
the claimant, his representative or the employer is treated by the Insurance 
Agent will greatly determine the degree to which they feel they have been 
accorded justice. 


Boards of Referees 


Boards of Referees, appointed bodies who function independently of the Com- 
mission, provide recourse for claimants or employers who feel aggrieved by an 
unfavourable decision. The Board consists of a Chairman and one or more 
members representing employers, and an equal number of members representing 
insured persons. The Chairman is appointed by the Governor in Council, and the 
members by the Commission. The Commission provides an employee to act as 
the Clerk of the Board of Referees; he is responsible for arranging sessions of 
the Board, compiling its quarterly and monthly reports on disposal of appeals, 
and ensuring that the required material and submissions are available for the 
hearings. 


The claimant may attend the hearing if he so wishes, as well as any officer of the 
Commission, the employer involved, representatives of the claimant or em- 
ployer or any other person who may be directly affected by the case. Occa- 
sionally, aclaimant is directed to attend the hearing if it is felt that his presence 
is required or would be useful in determining the facts. In such cases the 
claimant's travelling expenses and other allowances are paid. 


The clerk schedules hearings of the board for either half (5-6 cases) or full day 
(up to 12 cases) sessions. At the beginning of the session, the Chairman explains 
to the claimant the purpose of the Board, emphasizes its independence from the 
Commission and introduces himself, and the other Board members. Arrange- 
ments are made to ensure that the hearing takes place in the official language of 
the claimant's choice, and interpreters are utilized if the claimant is unable to 
follow the hearing in either official language. 


The Chairman is required to ensure that the hearing proceeds in an orderly but 
informal manner so that the claimant is relaxed and the hearing is conducive to a 
free flow of information. The Board examines the evidence and reaches a 
decision in light of the provisions of the Act and Regulations as well as 
established jurisprudence. The decision must be recorded, indicating its 
rationale, as well as any new information obtained. A majority decides the case, 
and should a member dissent, he records his dissent on a separate form. This is, 
in effect, the second level of appeal. 


iii) The Umpire 


If the appeal to the Board of Referees has been unsuccessful, the claimant may 
appeal to the Umpire. This right is set out in Section 95 of the Act, but is subject 
to certain limitations. The claimant's union, an employer's association and the 
Commission have an unrestricted right of appeal. Claimants who are not 
members of a union and employers also have the right of appeal, provided the 
Board's decision was not unanimous. Otherwise they must apply for leave to 
appeal to the Umpire from the Chairman of the Board. 


An application for leave to appeal to the Umpire must be submitted within 30 
days from the day on which the Board's decision was communicated to the 
claimant. 


Submissions for an appeal to the Umpire are completed by an officer of the 
Commission and sent to the Registrar. The Registrar ensures all relevant 
documentation is available to the Umpire, consults the Chief Umpire and 
schedules the hearings at agreed locations in Canada. 


Pursuant to Section 92 of the Act, Judges of the Federal Court (TRIAL DIVI- 
SION) are appointed to serve as umpires, and at the present time there are ten of 
them. 


The decision of an Umpire is final and is not subject to appeal or review by 
any court except in accordance with the Federal Court Act, although this 
rarely occurs. Umpires establish the jurisprudence of the system and in 
effect form the third level of appeal. 


IDENTIFICATION OF SUBSTANTIVE ISSUES 


As previously stated, for purposes of this study, the "appeal system" is taken to 
include the Insurance Agent, the Board of Referees and the Umpire as well as the 
various administrative procedures. 


For purposes of continuity, the Committee will deal with the identification of 
substantive issues as they apply to each level of the appeal system. 


i) 


The Insurance Agent 


An Insurance Agent may be required to pass judgment on as many as 30-35 
cases daily as well as to prepare submissions for appeals to the Board of 
Referees. It is not therefore surprising to find some Boards of Referees 
critical of the work of the Insurance Agents. 


The Committee observed that at times Insurance Agents do not obtain all the 
facts that could have a bearing on the decision nor do they always attempt to 
resolve apparent contradictions in the information supplied. 


The Insurance Agent could be of assistance to claimants who file appeals by 
obtaining the reasons for the appeal and by explaining the reasons for 
disqualifications and/or disentitlements to them where the point at issue is 
vague. 


Among other observations received, the committee was advised that some 
submissions by Insurance Agents were incomplete in that the claimant's 
employment history was insufficient where there was a question of suitability 
of employment in relation to a job search. As well, there was no explanation 
of the basis for the agent's decision, and the decisions of the Umpire quoted 
were sometimes too numerous, or irrelevant and very seldom included those 
favouring the claimant. 


There was also some criticism by the members of Boards of Referees 
regarding the methods employed by Benefit Control Officers in reporting 
information obtained from claimants and concerning the fact that some 
claimants appearing before Boards were found to have placed their right to 
benefit in jeopardy because of the nature of the questions asked of them by 
these Officers. Boards of Referees, on the other hand, did not always 
exercise their right to call Benefit Control Officers before them if the 
circumstances of the case so warranted. 


Boards of Referees 
On occasion, the Committee found evidence of conflicting interests or lack of 


impartiality on the part of some chairmen and panel members of the Board of 
Referees. 5 


The selection criteria appeared satisfactory but in some cases the method of 
selection and appointment of chairmen was not. For these cases it appeared 
that the nominee was not as much measured against the criteria as weight given 
to his group or affiliation. Most of the recommendations for appointments of 
chairmen and members automatically become appointments by the Governor in 
Council or by the Commission. Under the present system, it is difficult to 
terminate an appointment even if the member is unsatisfactory and some 
chairmen sit past the supposed retirement age of 75 due to an inconsistency in 
the legislation. 


During the course of its work the Committee came to feel that many former 
staff members of the Commission would make excellent Chairmen based on 
their knowledgeability and experience. Given the problem of identifying 
prospective Chairmen who would seem to be unbiased, the Committee con- 
sidered that this particular source should not be overlooked. While panel 
members do not enjoy the same appearance of neutrality, it may well be that 
these too could be a source for appointments of Chairmen provided that the 
individual is no longer significantly identified with an association of employers 
or insured persons. 


The Committee identified another problem to be the inadequacy of training for 
chairmen and members. It was perceived by many board members that intro- 
ductory training is not sufficient to ensure that the newly-appointed Chairman 
or member is competent to interpret the UI Act and Regulations, nor is the 
ongoing training received sufficient to maintain that level once it is reached. 


Due to the four fold increase in appeals to the Board of Referees since the 
introduction of the 1971 Act, the number of board centres, and thus chairmen 
and panel members, has increased considerably during the last 2 to 3 years. 
While this may have improved the service and the time frame for the hearing of 
appeals, it has at the same time affected the frequency with which board 
members are asked to serve, particularly panel members. The Committee found 
that most chairmen in the larger centres who wish to participate actively serve 
at least once monthly. Panel members, however, serve much less frequently - 
often only once every six weeks or more. Many chairmen and panel members 
feel that, where attendance is that infrequent, they never reach the level of 
knowledge and proficiency required to do an adequate job. 


The Committee found that the scheduling of an average of twelve cases per day 
combined with the increasing tendency toward in-person appearances by claim- 
ants creates a situation where the Board of Referees sometimes does not have 
sufficient time to deal fully with each case. 


At the same time, the Committee observed a personal appearance by claimants 
frequently supplements available information and invariably facilitates assess- 
ment of the credibility of evidence placed before the Board of Referees. 


Some district offices encourage the attendance of claimants by phone calls or 
personal invitations to attend the hearing. Most district offices leave it entirely 
to the NOTICE of Appeal form (15-06), which is sent to the claimant advising 
him that his appeal will be heard by the Board. This form is considered 
unsatisfactory by the Committee. 


The Committee is aware that claimants who belong to organized groups have 
available expert assistance in regard to their appeals whereas claimants who are 
not members of associations of employees tend to be left on their own. With the 
expansion of coverage under the Unemployment Insurance Act 1971, this aspect 
appears to have become discriminatory in its effect. This matter will be dealt 
with more fully in the chapter "Analysis of Issues and Recommendations". 


In cases involving labour disputes, Section 44 of the Unemployment Insurance 
Act, the testimony given at hearings is recorded by mechanical means, but this 
is rarely, if ever, done in other types of cases. The claimants involved in these 
other cases are at a distinct disadvantage if they appeal to the Umpire, as there 
is no record of the testimony given before the Board of Referees other than that 
reported in the Board's decision. This information is most often incomplete or 
entirely lacking. 


Board members and chairmen were invited to comment on the adequacy of 
remuneration. While it was evident that many believed the present level is 
inadequate, the concept of service to society was also evident. This was 
particularly true of persons whose loss of normal income may not be entirely 
offset by the present remuneration. 


iii) The Umpire 


Since 1971, the number of appeals to the Umpire has increased from less than 
100 per year to more than 300. This volume requires 20-25% of the time of some 
ten judges of the Federal Court of Canada, thus being equivalent to the full-time 
involvement of two to three judges. 


The Umpires combine UI appeals with other Federal Court cases both in, and 
outside, Ottawa. This often results in an unavoidable lapse of considerable time 
before unemployment insurance appeals can be scheduled. 


With ten different Umpires hearing UI appeals on a part-time basis, there is the 
problem of ensuring reasonable consistency in their decisions. On occasion it 
has been found necessary to convene a special board of Umpires to review 
earlier conflicting decisions made by individual Umpires. It is recognized that it 
is difficult under any judicial system to have complete consistency of decisions 
but it is obvious that the more Umpires involved in UI appeals, the greater is the 
chance for inconsistency. 
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ANALYSIS AND RECOMMENDATIONS 


i) 


ii) 


The Insurance Agent 


Insurance Agents now process and render decisions on more than five million 
claims per year as well as review and prepare more than forty thousand appeals 
to Boards of Referees. These large numbers have required the appointment and 
training of additional agents as well as changes in the district office organiza- 
tion with respect to supervision, monitoring and quality control. For these 
reasons the Committee expected and actually found some unevenness in the 
service being provided and the quality of work. 


WHILE THE COMMISSION SHOULD ENSURE THAT EVERY EEPORI IS 
MADE TO GIVE INSURANCE AGENTS ADEQUATE TRAINING, WE RECOM- 
MENDTAAT fae COMMISSIONS EFFORTS A This PIiRSW EB VE Ghia 
APPEAL SYSTEM FOCUS ON ATTEMPTING TO ENSURE THAT THE 
CLAIMANT UNDERSTANDS WHY HIS CLAIM HAS BEEN DENIED AND 
THAT THE CLAIMANT BE GIVEN AN OPPORTUNITY TO PROVIDE ANY 
ADDITIONAL INFORMATION WHICH MIGHT RESULT IN A CHANGE IN 
THAT DECISION: 


THE COMMITTEE ALSO RECOMMENDS THAT A SENIOR INSURANCE 
AGENT MONITOR ALL SUBMISSIONS FOR APPEALS TO ENSURE THE 
FACT FINDING IS COMPLETE IN ALL RESPECTS AND THAT THE DECI- 
SION IS SOUND AND NOT MERELY ONE MADE BY ROTE. 


THE COMMITTEE RECOMMENDS THAT WORK PROCEED AS RAPIDLY AS 
POSSIBLE ON THE CREATION OF AN INDEX OF DECISIONS, OF Site 
UMPIRE AND A RE-WORDED AND UPDATED "DIGEST OF BENEFIT EN- 
TITLEMENT PRINCIPLES". FURTHERMORE THESE WORK INSTRUMENTS 
SHOULD BE MADE AVAILABLE TO BOARDS OF REFEREES AND AGENTS 
ALIKE AS SOON AS THEY BECOME AVAILABLE. 


These recommendations should result in an improvement in the quality of the 
submissions and reduce some of the frivolous or otherwise unnecessary appeals 
now being received by some boards. 


Boards of Referees 


There are two main responsibilities applicable to Boards of Referees and which 
bear repeating here. First, the Board is required to conduct a hearing, call 
witnesses if required, and ensure that its independence and impartiality are 
maintained. Second, the Board is required to establish and interpret the facts of 
the case in respect of the Unemployment Insurance legislation and juris- 
prudence, and decide whether or not the claimant is entitled to UI benefits. 


The Committee considered several alternatives to the present Board of 
Referees structure and concluded that the present part-time representational 
Board of Referees system is satisfactory and there is no compelling reason to 
believe that another system would work as well, let alone better. However, as 
criticism was received concerning the selection and appointment of some 
Chairmen and panel members - 


WE RECOMMEND THAT EACH POTENTIAL CHAIRMAN AND PANEL 
MEMBER CONTINUE TO BE FULLY MEASURED AGAINST THE CRITERIA 
ALREADY PRESCRIBED BY THE COMMISSION WITH PARTICULAR 
EMPHASIS ON THE "PERSONAL CONSIDERATIONS" OUTLINED THEREIN. 


During the course of its work the Committee came to feel that former Com- 
mission staff members would make excellent Chairmen of Board of Referees. 
While panel members do not enjoy the same appearance of neutrality the 
Committee feels that they should be given consideration for appointment as 
Chairman. 


IT IS THEREFORE RECOMMENDED THAT QUALIFIED FORMER EM- 
PLOYEES OF THE COMMISSION AND PANEL MEMBERS OF BOARDS OF 
REFEREES WHO NO LONGER HAVE A SIGNIFICANT ATTACHMENT TO, 
OR ASSOCIATION WITH THEIR EMPLOYEE OR EMPLOYER ORGANIZA- 
TION, BE CONSIDERED AS POTENTIAL CHAIRMEN. 


Tae? OMMITTEE AUSOF RECOMMENDS THAT “TENURE: FOR ALL. -AP- 
POINTMENTS BE THREE YEARS WITH AN OPTION FOR RE-APPOINT- 
MENT. 


The three year tenure would provide an opportunity for evaluation of the 
performance of Chairmen and panel members. This would encourage greater 
participation and representation from the associations involved, and in the 
event that panels became too large and frequency of attendance unsatisfactory, 
would give the Commission leeway to make the necessary adjustments. 


THE COMMITTEE FURTHER RECOMMENDS THAT SECTION 91(2) OF THE 
UNEMPLOYMENT INSURANCE ACT 1971 BE AMENDED SO THAT RETIRE- 
MENT FOR CHAIRMEN BE AUTOMATIC AT AGE 75 OR EARLIER IN THE 
EVENT OF HEALTH REASONS OR UNSATISFACTORY PERFORMANCE. 


The Committee received several observations from chairmen and board mem- 
bers to the effect that the induction and on-going training required improve- 
ment. Although the necessary insurance policy guidelines for such training have 
already been stipulated by the Commission (MANUIC I), their implementation 
appeared rather inconsistent in the cities visited by the committee. The board 
members also requested more frequent briefing and discussion periods to 
acquaint them with changes in Commission policy and UI legislation in order 
that they might obtain the required guidance needed to apply these changes in 
their decision making. 


WE THEREFORE RECOMMEND THAT THE COMMISSION ENSURES THAT 
EXISTING POLICY IN RELATION TO THE TRAINING OF BOARD MEMBERS 
BE MORE UNIFORMLY CARRIED OUT IN ALL CASES. 


The Committee also found during its meetings that in order to maintain the 
required body of knowledge and degree of specialization, a chairman should 
serve at least twice monthly and panel members once monthly. 
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IT IS THEREFORE RECOMMENDED THAT THE NUMBER OF CHAIRMEN 
AND PANEL MEMBERS BE ADJUSTED TO ACHIEVE THIS GOAL. 


It was observed that the case load of "5-6 for a half day" and "12 for a full day," 
where labour dispute cases were not involved, was being arbitrarily adhered to 
regardless of the complexity of the cases or the in-person appearance of 
appellants. The Committee found that this significantly influenced the decision 
making process and, on occasion did not allow sufficient time for each case. 


THE COMMITTEE THEREFORE RECOMMENDS THAT EACH CHAIRMAN 
ENSURE ALL CASES BE FULLY HEARD AND IF NOT, THAT THEY BE 
ADJOURNED UNTIL SUCH TIME THAT A COMPLETE HEARING OF THE 
CASE ISIPOSSIBEE. 


IN ORDER TO ENCOURAGE AND SOLICIT THE INPERSON ATTENDANCE 
OF APPELLANTS AT THE BOARD HEARING THE COMMITTEE RECOM- 
MENDS THE NOTICE OF APPEAL, FORM 15-06 BE AMENDED AS PER THE 
ATTACHED FORM IN APPENDIX B. AS WELL PERSONAL INTERVIEWS 
AND PHONE CALLS TO CLAIMANTS TO ENCOURAGE ATTENDANCE 
SHOULD BE INCREASED. 


The Committee also considered the right of appeal from decisions of Boards of 
Referees. Under the present law and regulations any Board of Referees' 
decision which is not unanimous may be appealed as a matter of right. 


In the case of a unanimous decision, however, only the Commission has an 
automatic right of appeal. Insured persons and employers may only appeal 
through associations of employees and employers. Individuals who are not 
members of trade unions or associations of employers have no right to appeal a 
unanimous decision of the Board of Referees except by leave of the Chairman of 
the same board which made the decision. 


Almost without exception we found Board chairmen to be uncomfortable with 
this responsibility. They pointed out that if they can perceive grounds for 
allowing a further appeal, the more appropriate course of action would seem to 
be torehear the case. The record indicates that, in fact, some cases are reheard 
and decisions reversed. However, chairmen are then left with the problem of 
deciding what type of case the legislators anticipated would be appropriate for 
appeal to the Umpire and could not be more appropriately dealt with by a 
rehearing. Moreover it leaves the chairman in an awkward position in regard to 
his relationship with the two panel members if he does grant leave. 


The Committee agreed that this authority was quite discriminatory in that, in 
effect, some persons required leave to appeal whereas others didnot. It was also 
noted that Umpires have criticized several decisions of chairmen to grant leave 
to appeal where the umpires thought proper grounds did not exist. 


The Committee believes that this problem as well as the problem of the 
claimant who is not a member of a trade union, should be resolved by redefining 
the basis upon which appeals from Board decisions may be made. 


IT THEREFORE RECOMMENDS THAT THE BOARD OF UMPIRES (A 
RECOMMENDATION WHICH WILL BE DEALT WITH MORE FULLY 
BELOW), BE AUTHORIZED TO HEAR ALL APPEALS (UNDER CERTAIN 
CONDITIONS) FROM BOARD OF REFEREES' DECISIONS. 


This recommendation would remove the present anomalous situation and ensure 
that all persons and groups, including the Unemployment Insurance Commission, 
are treated in the same manner. The effect of the recommendation would 
probably be a reduction in the number of appeals to the higher level and an 
elimination of specious appeals. 


The committee concluded that essential evidence obtained at Board of 
Referees' hearings particularly from in-person appellants was being lost and not 
recorded in the decisions. 


Tae ‘COMMITTEE THEREFORE RECOMMENDS. ALL HEARINGS OF 
Ae peALSsayY BOARDS OF REFEREES BE, RECORDED: BY MEANS OF 
MECHANICAL EQUIPMENT AND THE RESULTING RECORDINGS BE 
MAINTAINED AND INCLUDED WITH THE APPEALS TO THE UMPIRES. 


The Committee found there was a need for more personal service to the 
claimant within the Commission, for example, advocacy service independent of 
the Commission - particularly for those persons not belonging to an organized 
group. Without this aid, such aclaimant is less likely to appeal and probably will 
not appear in person before the Board. 


It would appear that if the percentage of in-person applications for benefits, 
particularly where there is a possible disqualification involved, were much 
higher, then these claimants would be provided with a more effective service. 
The increased face-to-face interview, either at the time the claim is filed or 
subsequently, would allow the claimant to describe his situation in a very 
informal way as to why he left his job or is unemployed and would also allow an 
Agent to explain the requirements of the UI Act and relate it to the particular 
circumstances. Subsequently, he could assist him in the preparation of his 
appeal and his presentation to the Board of Referees. 


Face-to-face interviews should be encouraged to the maximum extent feasible 
particularly where a disqualified claimant has indicated a desire to appeal the 
Insurance Agent's decision. 


Tae COMMITTEE a oEREFPORE, RECOMMENDS A GREATER PERCENT- 
AGE OF APPLICATIONS FOR BENEFITS BE HANDLED IN PERSON BY THE 
DISTRICT ORIG Ss: 


THE COMMITTEE RECOMMENDS THERE SHOULD BE AN ADVOCACY 
SERVICE AVAILABLE BUT UNDER NO CIRCUMSTANCES SHOULD THE 
COMMISSION ENTER INTO A FEE-PAYING ARRANGEMENT FOR SUCH A 
SBI NICe. 


We recognize that certain groups of the Legal Aid variety are already in 
existence and providing such service. We encourage the Commission to co- 
operate with such groups. 


EL 
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The Committee did consider other services, namely providing an independent 
person located in each district office of the Commission, or nearby, who would 
be paid to provide such a service, or entering into an agreement with various 
unions to provide this service on a fee basis for non-union members. These were 
not acceptable as the Committee agreed that the present agencies should be 
encouraged to provide such service. In this respect the committee encourages 
the Commission to strengthen its communications with the various community 
organizations concerned with unemployment insurance matters. 


Board members and chairmen were invited to comment on the adequacy of 
remuneration. The responses gave us some indication as to how these responsi- 
bilities are perceived but they did not enable us to make firm recommendations 
as to an appropriate level of payment. 


At the present time when a board session is scheduled the board members 
receive copies of the appeals submissions some days in advance of the actual 
hearing. For a full day's session the members require approximately one half day 
to review the cases and prepare themselves for the hearing. Some travel and out 
of pocket expenses are required on the day of the session as well as overtime on 
occasion. The per diem rate now established for board members takes these 
factors into account. 


In general the Committee feels the nature of the responses was much to the 
credit of the Board members. We do, however, believe that the importance of 
the work performed is such as to merit some increase over the present levels. 


iii) The Umpire 


Amendments to the Unemployment Insurance Act in 1971 increased the number 
of insured persons by 1.2 million people and the total coverage to 6.5 million or 
about 96% of the paid worker population at that time. A different benefit 
structure was also created. These changes in the Unemployment Insurance 
legislation have understandably created more appeals - in particular a four fold 
increase in the number of appeals to the Umpire. 


During 1974 in an exchange of letters with Mr. G. Cousineau, Chairman, Unem- 
ployment Insurance Commission, Chief Justice Hon. W.R. Jackett of the 
Federal Court, as well as the Associate Chief Justice Hon. Camil Noel, ex- 
pressed grave concern about what they perceived to be the anomalous situation 
created by the necessity of all the judges of the Trial Division having to function 
under two different statutes, and thus, in effect being Umpires for unemploy- 
ment insurance appeals and judges for other cases. 


They further stated that it is unrealistic to expect judges to adopt the same 
informal manner as Boards of Referees in conducting their hearings in that a 
courtroom environment does not easily lend itself to such informality. In this 
regard, the Committee observed that the intent of Section 93(1) of the Unem- 
ployment Insurance Act appears to have been that all appeals shall be dealt with 
by the Umpire as informally and expeditiously as the circumstances and con- 
sideration of fairness will permit. 


In order to correct the situation now existing at the Umpire level and satisfy 
some of the concerns expressed by Chief Justice Jackett, the Committee 
considered several options in lieu of the present arrangement. Judges of the 
superior court, or county court of the provinces or members of the Tax 
Review Board could be substituted on a regional basis for the judges of the 
Federal Court. This would disperse the current workload over a greater 
number of individuals, reduce delays and improve in-person appearances. This 
advantage, however, would be more than offset by the infrequency of appeals 
with some judges and a greater lack of knowledge of the Unemployment 
Insurance Act on the part of the large majority of them, which would result in 
more inconsistency than at present. For these reasons the Committee did not 
favour this option. 


A second option would be the appointment of two or three judges of the 
Federal Court who would deal with unemployment insurance matters on a 
full-time basis. Consistency would be improved, delays would be reduced and 
hearings could be held in a more informal atmosphere. Although the 
advantages would be greater, such judges would be more or less isolated from 
their colleagues of the Federal Court. 


The third consideration would be to establish a Board of Umpires consisting of 
a chairman and not less than two members. Such a Board would be quite 
apart from the Commission's operations and would permit representations to 
be made at hearings by an officer of the Commission in addition to the 
appellant and/or his representative. These Umpires would become highly 
specialized in unemployment insurance legislation and the jurisprudence 
established would therefore become more consistent. 


The Committee could foresee no serious objections to establishing such a 
Board. Moreover in the future as the Board gains experience a review might 
be made of the feasibility of assigning it the responsibility of administering 
the Boards of Referees and their operations with a view to improving the 
independence of the system in the eyes of the public. 


Tee OMMinlEe THeREP ORE A 2COMMENDS LEGISLATIVE.CHANGES 
BE MADE TO ESTABLISH A BOARD OF UMPIRES. THE BOARD WOULD 
BE ESTABLISHED AS FOLLOWS: 


a) Number and composition: a Chairman and not less than two other 
Umpires would constitute the Board. The Chairman would be the 
Chief Executive Officer. 


b) Nomination: the Governor in Council would appoint the Chairman and 
the Umpires. 


c) Administration: the Board would be administered by the Minister 
responsible for the Unemployment Insurance Act. 


d) Head office and sittings: hearings by the Board of Umpires would be in 


the National Capital Region or in any place in Canada as directed by 
the Chairman. 
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e) 


g) 


h) 


Quorum: the Chairman could direct the hearings to be conducted by the 
entire Board or by any individual Umpire. 


Qualification of members: the agelimit for appointment would be sixty- 
five years and a member would cease to hold office upon attaining the 
age of seventy years. 


The Chairman and other Umpires would be very highly qualified barrister 
or advocates having been admitted to the bar at least ten years prior to 
appointment; considered members in good standing by their provincial 
law association and their nomination suggested by that association. 


Each Umpire would devote the whole of his time to the performance of 
his duties and would not accept or hold any office or employment which 
could be considered inconsistent with his responsibilities as a Board 
member. 


Tenure: the members would hold office during pleasure for a term of five 
years and would be eligible for re-appointment upon expiration of their 
term of office. Tenure wauld cease in any event upon attaining the age of 
seventy years. 


Jurisdiction: the Board of Umpires would have the jurisdiction to hear an 
appeal brought by a claimant, an association of workers on behalf of a 
claimant, an association of employers on behalf of an employer, an 
employer or the Unemployment Insurance Commission, upon the grounds 
that a Board of Referees 


i) failed to observe a principle of natural justice or otherwise acted 
beyond or refused to exercise its jurisdiction; 


ii) erred in law in making its decision or order, whether or not the error 
appears on the face of the record; or 


iii) based its decision or order on an erroneous finding of fact that it 
made in a perverse or capricious manner or without regard for the 
material before it; 


iv) or there was a principle of importance involved or other special 
circumstances to warrant hearing the appeal. 


The Board or an Umpire would have the authority to determine any 
question of law or fact as to whether an appellant or a group of appellants 
was entitled to unemployment insurance benefits. The Board or an 
Umpire could, with respect to any appeal made to it, rescind, confirm or 
modify the decision of the Board of Referees or refer the appeal back to 
the Board of Referees for a re-hearing. 


The decision of the Umpire on an appeal from a decision of a Board of 
Referees would be final and not subject to appeal to or review by any 
court except in accordance with the Federal Court Act. 


i) Procedure and practice: any appeal to the Board of Umpires would be 
made in writing directly to the Registrar of that Board, within 30 days 
of the receipt of the decision of the Board of Referees or such longer 
period as the Board of Umpires may in any case for special reasons 
allow, and would set forth all the grounds therefor. 


The Committee is rather uneasy that the Board of Umpires might experience 
an excessive number of appeals from Board of Referees' decisions as a result 
of our recommendation. If this situation does occur in the future, some 
provision should be made allowing the Board of Umpires to require appellants 
to apply for leave to appeal. 


The Board would prescribe any other necessary rules for appeals or procedure 
for appeals. 


The Committee is of the opinion that such a Board of Umpires would provide 
the necessary avenue of appeal for any person, employer or association of 
workers who might think that they have been unjustly treated under the 
Unemployment Insurance programme. Its members would be employed on a 
full-time basis and be specialized in the consideration and disposal of such 
appeals. 


In recommending that a Board of Umpires be established the Committee 
envisions a Close relationship developing between that body and the Board of 
Referees. We would hope, for instance, that copies of the decisions of the 
Umpire would be provided to all members of the Board of Referees 
responsible in the first instance and that an understanding of the Umpire's 
reasoning and decision would prove valuable to these Boards. 


The Commission at present has the responsibility of providing the adminis- 
trative support services for the work of the Umpires through the Registrar 
and his staff. 


The CONMDLTE ERE COMMENDS stiriAdl sl Hes ORF ICE: OF s THE REGIS- 
TRAR BE TRANSFERRED FROM THE ADMINISTRATIVE CONTROL OF 
THE UNEMPLOYMENT INSURANCE COMMISSION TO THE ADMINISTRA- 
PVE CONTROL OF THE BOARD OF UMPIRES: 


LS 


CONCLUSION 


The committee would like to emphasize that by and large, it found the Unemployment 
Insurance Appeal System to be effective and equitable considering that it has been in 
existence, without major revamping, for 35 years. With remarkably few exceptions, the 
Appeal System continues to fulfill its role in exemplary fashion. 


In arriving at this general conclusion the most compelling evidence was our perception of 
Boards of Referees. Whatever shortcomings exist, time and again it was made apparent 
to us that their practical knowledge of the local labour market, their sense of 
responsibility for the integrity of the program, as well as their objectivity as private 
citizens not employed by the Commission, combine to enable them to perform a distinct 
service to contributors and claimants alike. In our view this is a critical test of the 
appeal system. 


However, as might be expected, we observed certain weaknesses in the system which we 
felt should be corrected in order to make it even better and it is in this light that we 
have made our recommendations. 


We strongly feel that as the fact finding at the first level of appeal improves in quality, 
the levels above it will automatically improve as a beneficial side-effect. In other 
words, if the work of the Insurance Agent is improved, there should be fewer specious 
appeals. 


Thus, our review examined the three levels of the appeal system, i.e., the Insurance 
Agent, the Boards of Referees and the Umpire. Our recommendations in respect of the 
first two levels of appeal were what we perceived to be methods of improving an already 
existing and generally well functioning system. However, when we reached the third 
level of appeal, the Umpire - it became apparent that sufficient structural problems 
were in evidence at that level to effectively proscribe a simple improvement in the 
existing system. 


Because of this, and for the reasons that have been delineated more fully elsewhere in 
this report, our major recommendation, and the one we feel to be the most significant, is 
the establishment of a Board of Umpires, to replace the existing Umpire system. In 
conjunction with this, we have also recommended that appeal to this Board be made only 
under certain conditions, thus according all potential appellants equal status under the 
system. 


We feel that the implementation of our recommendations will result in an appeal system 
which is more efficient, more equitable and more accessible on the one hand while at the 
same time ensuring that its positive aspects, as well as its good record over the past 35 
years, are maintained. 
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APPENDIX A 


SUMMARY OF RECOMMENDATIONS 


Insurance Agents and the Unemployment Insurance Commission 


That the Commission's efforts at the first level of the appeal system focus on 
attempting-to ensure that the claimant understands why his claim has been denied and 
that the claimant be given an opportunity to provide any additional information which 
might result in a change in that decision. (Page 8) 


That a senior Insurance Agent monitor all submission for appeals to ensure the fact 
finding is complete in all respects and that the decision is sound and not merely one 
made by rote. (Page 8) 


That work proceed as rapidly as possible on the creation of an index of decisions of the 
Umpire and a re-worded and up-dated "Digest of Benefit Entitlement Principles". 
Furthermore these work instruments should be made available to Boards of Referees 
and Agents alike as soon as they become available. (Page 8) 


Boards of Referees 


4. 


1; 


tl 


U2. 


That each potential Chairman and panel member continue to be fully measured 
against the criteria already prescribed by the Commission with particular emphasis on 
the "Personal Considerations" outlined therein. (Page 9) 


That qualified former employees of the Commission and panel members of Boards of 
Referees who no longer have a significant attachment to, or association with their 


_employee or employer organizations, be considered as potential Chairmen. (Page 9) 


That tenure for all appointments to Board of Referees be three years with an option 
for re-appointment. (Page 9) 


That Section 91(2) of the Unemployment Insurance Act 1971 be amended so that 
retirement for Chairmen be automatic at age 75 or earlier in the event of health 
reasons or unsatisfactory performance. (Page 9) 


That the Commission ensures that existing policy in relation to the training of Board 
members be more uniformly carried out in all cases. (Page 9) 


That the number of Chairmen and panel members be adjusted to achieve this goal, (of 
frequency of sittings). (Page 10) 


That the Notice of Appeal, form 15-06 be amended, as well, personal interviews and 
phone calls to claimants increased to encourage attendance at the Board hearings. 
(Page 10) 


That each Chairman ensure all cases be fully heard and if not, that they be adjourned 
until such time that a complete hearing of the case is possible. (Page 10) 


That the Board of Umpires be authorized to hear all appeals (under certain conditions) 
from Board of Referees! decisions. (Page 11) 


ee 


Los 


14. 


lee 


That all hearings of appeals by Boards of Referees be recorded by means of 
mechanical equipment and the resulting recordings be maintained and included with 
the appeals to the Umpires. (Page 11) 


That a greater percentage of applications for benefits be handled in person by the 
District Offices. (Page 11) 


That there should be an advocacy service available but under no circumstances should 
the Commission enter into a fee-paying arrangement for such a service. (Page 11) 


Board of Umpires 


Ge 


ie 
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That legislative changes be made to establish a Board of Umpires. (Page 13) 


That the Office of the Registrar be transferred from the administrative control of the 
Unemployment Insurance Commission to the Administrative control of the Board of 
Umpires. (Page 15) 


Unemployment Insurance Assurance-ch6émage 
Bt Canada Canada APPENDIX B 


Be sure to quote your Social Insurance 
Number which is shown below on all corre- 
spondence regarding your claim and send 
all letters to this office. 


i. — CLAIMANT'S NAME 


DISTRICT OFFICE 


Dear 
Your appeal will be considered by a Board of Referees at 
on 


at the following address: 


However, you may have information which you feel might affect the decision which has been made in your claim. If this is 
the case, a Board hearing might not be necessary at all and we would encourage you to provide the information to the 
Commission. In such an event, or if you are unclear about how to proceed, you may within 5 days of receipt of this letter, 
contact: 


Tel: 
who will be pleased to assist you in any way possible. 


Should you not wish to avail yourself of this opportunity, your Board hearing will proceed as previously indicated. YOU 
AND/OR YOUR REPRESENTATIVE HAVE THE RIGHT TO BE PRESENT AT THAT HEARING. 


CLERK OF THE BOARD OF REFEREES 


(Frang¢ais au verso) 
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